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specified in §4279.44, the lender will co-
operate fully with Agency oversight
and monitoring of all lenders involved
in any manner with any guarantee
under the Biorefinery Assistance pro-
gram to ensure compliance with this
subpart. Such oversight and moni-
toring will include, but is not limited
to, reviewing lender records and meet-
ing with lenders (in accordance with
§4287.107(c)).

(1) Conditions of guarantee. All loan
guarantees under this subpart are sub-
ject to the provisions of §4279.72, except
for §4279.72(b), and the provisions speci-
fied in paragraphs (i)(1) through (i)(5)
of this section.

(1) The entire loan, the guaranteed
and unguaranteed portions, must be se-
cured by a first lien on all collateral
necessary to run the project. The Agen-
cy may consider a subordinate lien po-
sition on inventory and accounts re-
ceivable for working capital loans pro-
vided: The Agency determines the
working capital is necessary for the op-
eration; with the subordination, the
Agency remains adequately secured;
and the subordination is in the best in-
terests of the Government.

(2) The holder of a guaranteed por-
tion shall have all rights of payment,
as defined in the loan note guarantee,
to the extent of the portion purchased.
Even if all or a portion of the loan note
guarantee has been sold to a holder,
the lender will remain bound by all ob-
ligations under the loan note guar-
antee, Lender’s Agreement, and Agen-
cy program regulations.

(3) The lender must be shown as an
additional insured on insurance poli-
cies (or other risk sharing instruments)
that benefit the project and must be
able to assume any contracts that are
material to running the project, in-
cluding any feedstock or off-take
agreements, as may be applicable.

(4) If a lender does not satisfactorily
comply with the provision found in
§4279.256(c) and such failure leads to
losses, then such losses may not be re-
coverable under the guarantee.

(6) When a guaranteed portion of a
loan is sold to a holder, the holder
shall succeed to all rights of the lender
under the Loan Note Guarantee to the
extent of the portion purchased. The
lender will remain bound to all obliga-

§4279.225

tions under the Loan Note Guarantee,
Lender’s Agreement, and the Agency
program regulations. A guarantee and
right to require purchase will be di-
rectly enforceable by a holder notwith-
standing any fraud or misrepresenta-
tion by the lender or any unenforce-
ability of the guarantee by the lender,
except for fraud or misrepresentation
of which the holder had actual knowl-
edge at the time it became the holder
or in which the holder participates or
condones. The lender will reimburse
the Agency for any payments the
Agency makes to a holder of lender’s
guaranteed loan that, under the Loan
Note Guarantee, would not have been
paid to the lender had the lender re-
tained the entire interest in the guar-
anteed loan and not conveyed an inter-
est to a holder.

() Sale or assignment of guaranteed
loan. The provisions of §4279.75 apply to
this subpart.

(k) Minimum retention. The provisions
of §4279.77 apply to this subpart, except
that the lender is required to hold in
its own portfolio a minimum of 7.5 per-
cent of the total loan amount.

(1) Replacement of document. Docu-
ments must be replaced in accordance
with §4279.84, except, in
§4279.84(b)(1)(v), a full statement of the
circumstances of any defacement or
mutilation of the Loan Note Guarantee
or Assignment Guarantee Agreement
would also need to be provided.

[76 FR 8461, Feb. 14, 2011, as amended at 77
FR 3379, Jan. 24, 2012]

§§4279.203-4279.223 [Reserved]

§4279.224 Loan processing.

Processing of Biorefinery Assistance
Guaranteed loans under this subpart
shall comply with the provisions found
in §§4279.107 through 4279.187 of this
chapter, except as provided in the fol-
lowing sections.

§4279.225 Ineligible loan purposes.

For the purposes of this subpart, the
ineligible purposes identified in
§4279.114(b), (c), and (p) do not apply to
this subpart.
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